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Statutes containing the following types of threats prohibited have been held to be constitutional in spite of contentions that they 


were unconstitutionally overbroad in violation of the First Amendment— 


— threats to expose any person to hatred, contempt, or ridicule without lawful authority.! 
— threats to subject any person to physical confinement or restraint without lawful authority. 


— threats to cause physical injury to some person without lawful authority." 


However, a statute specifically addressed to those threats to commit any criminal offense without lawful authority is 


unconstitutionally overbroad in violation of the First Amendment as the statutory language applies broadly to threats of minor 


infractions, to threats not reasonably likely to induce a belief that they will be carried out, and to threats unrelated to any induced 


or threatened action.“ 





Observation: 


None of these statutes would be constitutional if it did not limit the threats covered to threats to inflict physical harm and the like 


which are "unlawful" or "without lawful authority." 


WESTLAW 


§ 40. Constitutionality of statutes, 31A Am. Jur. 2d Extortion, Blackmail, etc. § 40 


po 


In the absence of a claim by the defendant that his or her message is one criticizing the federal agent allegedly threatened, or any 


other government figure, a conviction of threatening a federal agent does not violate the defendant's First Amendment rights.° 


CUMULATIVE SUPPLEMENT 
Cases: 


To show that Florida's stalking statute was facially overbroad, plaintiff must identify instances of protected speech that would 
be targeted by the statute and demonstrate that the protected speech was substantial relative to the statute's plainly legitimate 
coverage. U.S.C.A. Const.Amend. 1; West's F.S.A. § 784.048. Burroughs v. Corey, 92 F. Supp. 3d 1201 (M.D. Fla. 2015). 


A threat implied by a pattern of conduct or a combination of verbal, written, or electronically communicated statements and 
conduct, made with the intent to place the person that is the target of the threat in reasonable fear for his or her safety or the 
safety of his or her family, and made with the apparent ability to carry out the threat so as to cause the person who is the target 
of the threat to reasonably fear for his or her safety or the safety of his or her family, poses a danger to society and thus is 
unprotected by the First Amendment. U.S. Const. Amend. 1; Cal. Penal Code § 646.9. People v. Lopez, 240 Cal. App. 4th 436, 
192 Cal. Rptr. 3d 585 (1st Dist. 2015), as modified on denial of reh'g, (Sept. 30, 2015). 


Threat provision of cyberstalking statute, criminalizing two or more nonconsensual communications to someone that a defendant 
knew or should have known would cause a reasonable person to fear for his or safety, fit into the threat exception to the 
constitutional guarantee of free speech, and thus did not violate the first amendment, where the offense did not require a 
defendant to have a mental state of intentionality that the recipient would understand the communication as a threat. U.S. Const. 
Amend. 1; 720 Ill. Comp. Stat. Ann. 5/12-7.5(a). People v. Crawford, 2019 IL App (1st) 160184, 441 Ill. Dec. 872, 158 N.E.3d 
277 (App. Ct. Ist Dist. 2019), appeal denied, 437 Ill. Dec. 609, 144 N.E.3d 1199 (III. 2020). 


Stalking-by-mail statute, which was overbroad in violation of First Amendment, was not reasonably subject to narrowing 
construction and was thus invalid; even if court were to require actor to know that his communication would frighten, threaten, 
Oppress, persecute, or intimidate victim, protected speech covered by statute would continue to fall within reach of statute under 
a knowing standard. U.S. Const. Amend. 1; Minn. Stat. Ann. § 609.749(2)(6). Matter of Welfare of A. J. B., 929 N.W.2d 840 
(Minn. 2019). 


A criminal defendant's right to free speech is permissibly subordinated to complainant's right to be free of repetitive, and, with 
respect to fourth-degree stalking statute, defendant's right to free speech is permissibly subordinated to complainant's right to 
be free of unwanted verbal and nonverbal communications which are likely to instill in complainant reasonable fear of harm. 
U.S.C.A. Const. Amend. 1. People v. Carboy, 37 Misc. 3d 83, 955 N.Y.S.2d 473 (App. Term 2012). 


A violation of the stalking statute is not based on the content of pure speech; instead, the statute has an important mens rea 
element in that the harassment provision of the stalking statute is only violated based on an intentional course of conduct that 
seriously alarms, annoys, harasses, or is detrimental to the victim, such that the conduct is not protected by the First Amendment. 
U.S. Const. Amend. 1; Wash. Rev. Code Ann. $88 9A.46.110(1), 10.14.020. State v. Nguyen, 450 P.3d 630 (Wash. Ct. App. 
Div. 1 2019). 
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